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By the Board:

On Cctober 11, 2002, the Board granted applicant’s
notion for judgnent as uncontested. Subsequently, opposer’s
conbi ned response and notion to reopen testinony was
associated with the case file. |In view thereof, the Cctober
11, 2002 order is vacated and we now take up for
consideration on their nerits applicant’s notion (filed
August 16, 2002) for judgment and opposer’s notion (filed
Sept enber 10, 2002) to reopen testinony.

In response to a notion under Trademark Rule 2.132(a),
the plaintiff must show good and sufficient cause why
j udgment shoul d not be entered against the plaintiff. The

"good and sufficient cause" standard, in the context of this
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rule, is equivalent to the "excusabl e neglect" standard

whi ch woul d have to be nmet by any notion under Fed. R G v.
P. 6(b) to reopen the plaintiff's testinony period. See

G obet File Co. of America, Inc. v. Associated Distributors
Inc., 12 USPQ@2d 1649 (TTAB 1989); and Fort Howard Paper Co.
v. Kinmberly-Cark Corp., 216 USPQ 617 (TTAB 1982). See

al so, TBMP Section 535.02.

The Suprene Court, in Pioneer Investnent Services
Conmpany v. Brunswi ck Associates Limted Partnership, 507
U S. 380 (1993), held that excusabl e neglect should be
determ ned by considering the circunstances surroundi ng the
om ssion. Such circunstances include (1) the prejudice to
the non-noving party, (2) the length of the delay and its
potential inpact on judicial proceedings, (3) the reason for
t he del ay, including whether it was within the reasonable
control of the novant, and (4) whether the noving party had
acted in good faith. Pioneer Investnent Services Conpany V.
Brunswi ck Associates Limted Partnership, 507 U S. at 395.
See al so Punmpkin, Ltd. v. The Seed Corps, 43 USPQRd 1582
(TTAB 1997).

Turning to opposer’s notion to reopen testinony,
opposer’s testinony period closed on August 3, 2002 openi ng
thirty days prior thereto. Qpposer offers the foll ow ng
five reasons why it failed to neet the trial schedule: (1)

plaintiff's principal’s father is ill which necessitated
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frequent visits to Florida and Maryland; (2) plaintiff’s
princi pal has diabetes; (3) plaintiff was confused as to the
nature of the testinony and what it was to be used for; (4)
plaintiff was involved in settlenent negotiations and
believed there was a possibility of settlenment; and (5) it
is difficult for plaintiff’'s principal to rearrange his
schedul e to accommobdat e depositions.

In its response, applicant states that none of
opposer’s “excuses i s presented pursuant to declaration or
any other formof adm ssible evidence.” Further, with
regard to opposer’s health, applicant points out that
opposer provided no information that “the principal was not
able to participate in a testinony deposition during the
testinony period.” Wth regard to opposer’s “confusion”
applicant states that opposer has been represented by
counsel throughout this proceedi ng and that
“m sunder st andi ngs of procedure, or m sunderstandi ngs
bet ween counsel, cannot excuse a failure to act in atinely
manner.” Finally, with regard to opposer’s reference to
settl enment negotiations, applicant states that after My 16,
2002 there were no further settlenment discussions between
the parties.

In eval uating the existence of excusable neglect in

light of the factors set forth in Pioneer, and taking into
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account all relevant circunstances, we believe that opposer
has not nmet its burden.

Turning to the reason for the delay, we would first
point out that it is the responsibility of a party to keep
track of dates and to either neet the trial schedul e set by
the Board or to take steps to secure a tinely extension of
that schedule. As discussed bel ow, opposer has failed to
show that its inaction in this case was the result of
unavoi dabl e events or circunstances which were not wthin
opposer’s reasonabl e control.

Opposer provides no explanation or evidence to support
the statenents regardi ng opposer’s principal’s health and
famly obligations or to connect those statenents to the
trial schedule. QOpposer’s purported confusion about the
function of the testinony period and difficulty in finding
tine to take its own testinobny to prosecute the case it
brought clearly do not constitute factors beyond its
reasonabl e control. See Pol yJohn Enterprises Corporation v.
1-800-Toilets, Inc., 61 USPQ2d 1860 (TTAB 2002); Atl anta-
Ful ton County Zoo, Inc. v. DePal ma, 45 USPQ2d 1858 ( TTAB
1998) .

Wth regard to any settlenment negotiations between the
parties, there is a dispute as to the extent and nature of
any possible settlenent negotiations. Mreover, even if the

parties had been discussing settlenent, the nere existence
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of such negotiations or proposals, wthout nore, would not
justify opposer's failure to prosecute. No circunstances
have been set forth to show any expectation that proceedi ngs
woul d not nmove forward during any such negotiations. See
Instrunments SA Inc. v. ASI Instrunents Inc., 53 USPQ2d 1925
(TTAB 2000); Atlanta-Fulton County Zoo, Inc. v. DePal ng,
supra (TTAB 1998).

As to the remai ning Pioneer factors, there is no
evi dence of bad faith on the part of opposer and no evi dence
of neasurable prejudice to applicant, nor has the | ength of
the del ay had an adverse inpact on the proceedi ngs.

In considering the four Pioneer factors, we find that
the circunstances recounted by opposer do not constitute
excusable neglect. In particular, in this case, we find
that the third Pioneer factor, the reason for the del ay,
out wei ghs the other factors. See HKG Industries Inc. v.
Perma- Pi pe Inc., 49 USPQRd 1156 (TTAB 1998); Atl anta-Fulton
County Zoo, Inc. v. DePal ma, supra (TTAB 1998).

In view thereof, opposer’s notion to reopen is deni ed.

| nasnmuch as opposer has not taken any testinony or made
any ot her evidence of record during its testinony period
whi ch is now expired, and since we have deni ed opposer’s
notion to reopen the tinme to introduce any such evi dence,
applicant’s notion to dismss for failure to prosecute is

granted. See Trademark Rule 2.132.
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Accordingly, the opposition is dismssed with

prej udi ce.



